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DETAILED ACTION 

Claim Rejections - 35 USC § 103— New 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

1) Claims 3-11, 13, 14, 16 and 21-31 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Robinson et al., (US 6,416,744) in view of Cordon et al., (US 
3,989,814). 

Robinson et al. teaches a tooth whitening chewing gum composition capable of 
whitening and removing stains from teeth, the composition containing from about 0.5 to 
about 3.0% by weight of silica particles (see col. 1 , lines 59-64). The silica may be 
combined with other known dentifrice abrasives or polishing agents , e.g. tricalcium 
phosphate (see col. 2, lines 63-66). Suitable gum base materials include natural or 
synthetic gum bases or mixtures thereof (claim 4) (see col. 3, lines 18-26). Additives 
include sweetening agents such as sodium saccharin (claim 6) although the 
composition is preferably sugarless since sugarless gums to don't promote tooth decay 
(claim 7) (see col. 3, lines 1 1-14 and lines 32-40). Robinson et al. teaches a specific 
chewing gum composition comprising more than 75% by weight of solid materials 
(claims 21, 22), including 25.4% of a chewing gum base (claims 3, 5, 25, 26), 
additives, 0.42% of titanium dioxide (whitening agent) (claims 8, 9, 27, 28), sodium 
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bicarbonate (whitening agent) (claims 8-11), zinc gluconate (oral hygiene promoting 
agent) (claim 13), tetrasodium pyrophosphate (anti-calculus agent) (claim 13), gelatin 
(supplement) (claim 14) (see Table I at col. 4). 

Robinson et al. attributes stains on teeth to many substances that an individual 
comes in contact with on a daily basis such as foods, tobacco products and fluids such 
as tea and coffee (see col. 1 , lines 19-26). These products or substances form a 
pellicle film cover over the teeth (Id). While toothpastes are available for use, they are 
not convenient to use when outside of the home (see col. 1 , lines 31 -36). Thus, the 
stain-removing chewing gum of Robinson et al. "would be especially beneficial and 
convenient for use immediately after consuming stain-inducing foods, coffee , tea, red 
wine, and tobacco products " (see col. 1 , lines 37-46). Whitening tests were also 
performed on teeth stained with coffee (see col. 5, lines 6-22). 

The composition of Robinson et al. differs from claims 21 and 22 insofar as it 
does not teach calcium pyrophosphate. 

Cordon et al. teaches a dentifrice possessing enhanced polishing characteristics 
containing an abrasive system including at least calcium pyrophosphate and a non-toxic 
zinc compound. The function of an abrasive substance in the formulations is to remove 
pellicle film from the surface of the teeth (see col. 1 , lines 40-45). Cordon et al. 
describes calcium pyrophosphate as an "abrasive material which commonly can provide 
dentifrices in which it is incorporated with a radioactive enamel abrasion value (RAE) as 
high as about 450 or more" (see col. 1 , lines 8-1 1 ). A dentifrice having superior 
cleaning and polishing characteristics will contain the abrasive system, including 
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calcium pyrophosphate, preferably in an amount of at least about 7.5% by weight of the 
dentifrice (claims 21-24) (see col. 1 , lines 15-19). The dentifrice may include additional 
dental abrasives, such as silicas . Various other materials may also be incorporated 
such as urea (claims 16, 29-31), which may be added in amounts up to about 5% (see 
col. 5, lines 15-18). Vehicle for the dentifrice may contain natural or synthetic gums 
(col. 3, lines 52-54). 

It would have been obvious to a person having ordinary skill in the art to add the 
calcium pyrophosphate of Cordon et al. to the chewing gum of Robinson et al., since 
calcium pyrophosphate is a known dentifrice abrasive, and has been taught by Cordon 
et al. to provide superior cleaning and polishing characteristics to dentifrices. The 
artisan would have a reasonable expectation of success in using calcium 
pyrophosphate in the composition of Robinson et al. since Robinson et al. teaches the 
use of other calcium phosphates, e.g. tricalcium phosphate. 

2) Claim 12 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Robinson et al. {supra) and Cordon et al. {supra) as applied to claims 3-1 1 , 13, 14, 16 
and 21 -31 above, and further in view of Gibbs et al., (International Journal of Food 
Sciences and Nutrition 1999). 

The combination of Robinson et al. and Cordon et al., taught above, differs from 
the instant claim 12 insofar as it does not teach encapsulation of at least one additive. 

Gibbs et al. teaches encapsulation of food ingredients such as flavoring agents, 
acids, bases, antioxidants, sweeteners. (See abstract.) Encapsulation is useful to 
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enhance the stability and maintain viability of foods and also to allow for site-specific 
and or stage specific release of ingredients. (See ibid.) 

It would have been obvious to a person having ordinary skill in the art at the time 
of applicant's invention to encapsulate at least one additive of Robinson et al. since 
doing so would prevent loss of flavor, add stability to the composition, and/or allow for a 
controlled release of the additive. 

3) Claim 15 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Robinson et al. (supra) and Cordon et al. (supra) as applied to claims 3-1 1 , 13, 14, 16 
and 21 -31 above, and further in view of Rajaiah et al., (US 2003/0072841 ). 

The combination of Robinson et al. and Cordon et al. differs from the instant 
claim 1 5 insofar as it does not teach adding vitamin C. 

Rajaiah et al. teaches a chewing gum and confection composition that inhibits 
buildup of plaque and other debris on teeth, thereby inhibiting gingivitis, caries and 
staining (see abstract). The reference teaches adding nutrients such as vitamin C for 
improving conditions of the oral cavity (see paragraph [0038]). 

Generally, it is also prima facie obvious to select a known material based on its 
suitability for its intended use (see MPEP 2144.06). Also, established precedent holds 
that it is generally obvious to add known ingredients to known compositions with the 
expectation of obtaining their known function (see Id). 
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Thus, it would have been obvious to a person havening ordinary skill in the art at 
the time of applicant's invention to have used vitamin C in the composition of Robinson 
et al., based on their suitability for their intended use, as taught by Rajaiah et al. 

Furthermore, the artisan would have been motivated to provide the composition 
of Robinson et al. with a nutrient for improving conditions for the oral cavity, as taught 
by Rajaiah et al. 

Conclusion 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-91 99 (IN USA OR CANADA) or 571 -272-1 000. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Walter E. Webb whose telephone number is (571) 270- 
3287. The examiner can normally be reached on 8:00am-4 :00pm Mon-Fri EST. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 

supervisor, Frederick F. Krass can be reached (571) 272-0580. The fax phone number 

for the organization where this application or proceeding is assigned is 571 -273-8300. 

Walter E. Webb 
/Walter E Webb/ 
Examiner, Art Unit 1612 



